IN THE DISTRICT COURT OF JOHNSON COUNTY, KANSAS
CIVIL COURT DEPARTMENT

NORMAN PISHNY, et al,
Case No. 08CV02338
Court No. 8

Chapters 12, 19, and 60

Plaintiffs,

V.

—

THE BOARD OF COUNTY )
COMMISSIONERS OF THE )
COUNTY OF JOHNSON COUNTY, )
KANSAS, et al. )
Defendants

PLAINTIFFS’ REPLY BRIEF

Come now Plaintiffs and respectfully submit tHeeply Brief.

1. THE DEFENDANTS INCORRECTLY STATE THE STANDARD OF REVIEW .

Both Defendants have repeatedly asserted thattffimihave some burden of
proof in this case by a preponderance of the ecieleNeither defendant offers any
citation or legal authority for this statement iarkéas annexation law. See, e.g., County’s
Brief, p. 14. To be sure, the City has the burdeproof to make its case before the
Board of County Commissioners (hereinafter also or “Board”), but there is no
basis for asserting some burden of proof in thieap K.S.A. 12-521(c).

Defendants must mean the Court can look at treeeage and substitute its
judgment for all the facts. However, that is ineatr Here, we are guided by (and, with
few exceptions, limited to) a written record. Altlgh we may refer to this proceeding as
a “trial,” and the Court has properly requestedl toriefs, this is an appeal of an

administrative action. This Court exercises theesfunctions as an appellate Court.

Petition of City of Shawne236 Kan. 1, 19, 687 P.2d 603, 617 1984), ciKagsas



Board of Healing Arts v. Foot00 Kan. 447, 436 P.2d 828 (1968). In order to
determine the sufficiency of the evidence and dgality of the annexation, an appellate
court makes “an independent examination of thertet&hawneg236 Kan. at 19, 687
P.2d at 617.

In determining questions of law, such as Plaistifdive presented in this appeal,
the scope of the Court’s review is plenary. Whenéar appeal frames a question of
law...ade novostandard of review appliesSchlup v. Bourdar33 Kan. App. 2d 564,
567, 105 P.3d 720 (2005). The Court here must ak@terthe meaning of K.S.A. 12-521,
and "interpretation of a statute is a questiorawf bver which an appellate court
exercises an unlimited reviewGenesis Health Club, Inc. v. City of Wichig85 Kan.
1021, 1031, 181 P.3d 549 (2008).

Also, written evidence is subject to unlimitediezv. To the extent controlling
facts are based solely upon written or documergaigence, the Court may exercike
novoreview.Giblin v. Giblin, 253 Kan. 240, 253, 854 P.2d 816 (1993). SimildHg
issues pertaining to the various contracts foiptioeision of fire safety services are
subject to no limitation, because the interpretatiba "contract is an issue of law over
which appellate review is unlimitedShelden v. KPER80 Kan. App. 2d 75, 81,189
P.3d 554 (2008).

The only authority the City cites to support isim isManly v. City of Shawnee
287 Kan. 63, 194 P.3d 1 (2008)anly is inapplicable to this case. First, it is a zgnin
case and at best has only tangential relevancenexation.

Second, the City has misstated lit@nly rule even as it would apply to zoning

cases. A zoning case typically has two elementa fwurt to consider: the lawfulness of



the action, and the reasonableness of the actlmnbiirden of proof by a preponderance
of evidence only relates to issues of the zoninggsonableness, not to any question of
whether the actions in question were lawful. Irs ttase Plaintiffs have raised the
lawfulness of the annexation, so tilanly standard for proving “reasonableness” is
irrelevant.Manly, 194 P.3d at 10, citiniicPherson Landfill, Inc. v. Board of Shawnee
County Commissionerg74 Kan. 303, 304-305, 49 P.3d 522 (2002) ciognbined
Investment Co. v. Board of Butler County Commissi®r227 Kan. 17, 28, 605 P.2d 533
(1980). Further, “[rleasonableness is a questidawf” Dowling Realty v. City of
Shawneg32 Kan. App. 2d 536, Syl. 19, 85 P.3d 716 (2004)

Plaintiffs here have asserted that numerous acbgrthe BOCC or the City were
unlawful. This Court’s review is unlimited.

2. THE DEFENDANTS MISSTATE THE REQUIREMENT OF SUBST ANTIAL
COMPLIANCE.

The Defendants err in arguing that "substantiatgitance” is tantamount to no
compliance at all. They seem to urge that an artitexenay wander from the statutory

mechanism prescribed by the legislature. This igmne. “’Substantial compliance

means “’compliance in respect to the essentialeratiecessary to assure every
reasonable objective of the statut€ity of Lenexa versus City of Olafl&33 Kan. 159,
164, 660 P.2d 1368 (1983) quotiBgbatini v. Jayhawk Construction C814 Kan. 408
Syl 11, 520 P.2d 1230 (1974). A valid annexatiay only deviate from those matters
which are not essential and do not relate to thectibes of the statute.

The statute itself demonstrates that its requirgmand sequence constitute a

careful web of procedures designed to protectasisike the Plaintiffs, and any

deviation from that network of protections is fatakhe annexation. "Legislative intent is



to be determined from a general consideration adrdine act. An appellate court's duty,
as far as practicable, is to harmonize differegiusory provisions to make them
sensible.'City of Topeka v. Shawnee County Board of Countyr@igsioners252 Kan.
432, Syl. § 3, 845 P.2d 663, 666 (1993). Althougtually every provision in K.S.A.
12-521 bears some relationship to protecting thietsiand interests of citizens, several
examples are particularly illustrative. For exaephe requirement that a plan be filed
on a certain day and that 60 days pass beforermbegves the citizenry, who do not
have the benefit of legions of staff or consultatitse to read and understand the plan
and to prepare for the hearing. K.S.A. 12-521(), The mandate that the plan be
sufficient to “provide a reasonable person witlhulhdnd complete understanding of the
intentions of the city” is to let the people knowat the annexation is all about. An
incomplete or partial plan would be confusing attband deceptive at worst. Unless the
“costs of providing such services” (K.S.A. 12-521(2%; see also 12-521(c)(8)) are
explicitly described, no one could know if an anaion makes any sense at all or would
result in manifest injury. The requirement that @igy present its plan and proposal at
the public hearing assures that the people wiihfermed of all the information on a
date certain, and have a public forum in whichetspond. K.S.A. 12-521(c).

The legislative history confirms that a primarypose of the statute is to protect
the rights of Plaintiffs and other citizens. Foample, a key concern in the 1973
amendments was that "'the rights of individual proypholders should be enhanced.™
Cedar Creek Properties, Inc. v. Board of County @ussioners of Johnson Coung49
Kan. 149, 154, 815 P.2d 492, 495-496, quoting Psapo. 92--Annexation, Report on

Kansas Legislative Interim Studies to the 1974 slagjire, P. 92-4 (November 1973).



That same report also identified that other sigarfit purposes of the changes to the law
were: to afford individual property owners the tigh challenge annexations; to address
that "[flarmland is sometimes indiscriminately aree by cities either for tax purposes
or to protect future expansion needs;" and tofiettie problem that "annexations by
cities are sometimes accomplished without propéc@do property owners affected by
such annexation." The legislative emphasis on ptiate of individual rights is
particularly pertinent with respect to proceedingser K.S.A.12-521, which provides
"the property owners with additional safeguardietition of City of Overland Park41
Kan. 365, 368, 736 P.2d 923 (1987).

Defendants suggest that protecting individualtagg only a concern with respect
to annexations arising under K.S.A. 12-520 app&réicause the standard as recited
uses the word “unilateral.” The same protectiorn$ @ncerns apply in an annexation
pursuant to K.S.A. 12-521, because the same sthmdes recited in a proceeding
pursuant to K.S.A. 12-521 ihopeka v. Shawnee Coun®p2 Kan. at 437, 845 P.2d at
668-669. Not coincidentally, the city of Topekadaan argument nearly identical to
that posited in this case. "According to the Gityprotecting property owners were the
ultimate goal of the law, there would be no anniexastatutes.Topeka v. Shawnee
County 252 Kan. at 448, 845 P.2d at 675. That argumestunavailing before our
Supreme Court, and must be here as well.

The case law makes it clear that the Court mustpret the statute as written and
may not ignore any provision. We are constraineitow the statute because it is "free
from ambiguity."Shawneg236 Kan. at 14, 687 P.2d at 614. "To depart ftoenclear

meaning expressed by statutory language is totakestatute, to legislate and not to



interpret.” Shawnee236 Kan. at 14, 687 P.2d at 614. "If a statufgas and
unambiguous, the court must give effect to it as written."Dillon Real Estate Co. v.
City of Topeka284 Kan. 662, 163 P.3d 298, 310 (2007). SkBicawnedeld the statute
to be unambiguous, we must read its express laregioagvhat it says.

The statute is explicit about what is not esséand can be disregarded.
K.S.A.12-521(d) states that the failure of a baardrant an order granting annexation
upon the journal "shall not invalidate such ord@hé obvious negative inference is that
any other failure does invalidate the annexation.

“Substantial compliance” does not mean that exgpesvisions regarding the
substance of the Plan, precise timing mandatesteapndred notice provisions can be
ignored. While an “ordinary typographical errorsipite of which the public could have
ascertained the City's true intent” would not vielthe strictures of substantial
compliance, ignoring the plain language of theuteasuch as by failing to give a
required notice voids the annexation, becausecéit be assumed that the legislature
intended publication to be of some importance astdwerely a useless or meaningless
act when it passed K.S.A. 12-523City of Lenexa v. City of Olath233 Kan. 159, 164,
660 P.2d 1368 (1983).

3. THE MULTIPLE CHANGES TO THE CITY’S PLAN AND PROP OSAL VOID
THE ANNEXATION.

There should be no serious factual dispute tleaCity made numerous
substantive changes to its Plan and proposal. fEats unequivocally allows only one
plan to be presented according to a clear sequir®ents. The changes over time are

unlawful.



The City admits it made "legitimate changes toGiitg's Annexation Report,”
although it fails to identify why they are “legitate.” City's Brief, p. 15. The City has
previously represented to the Court that “[i]triget that the City modified its service plan
during the course of the approval process.” Defah@aty of Overland Park’s
Memorandum in Opposition to Motion for Stay of Ama&on, p. 18.

The County, however, contradicts the City, sayh®ye were no changes. Its
characterization that these were not changes atherwere “updates, corrections, or
clarifications or were information in response testions or comments...arising through
the public hearing process” is a triumph of euplsamover reality. County’s Brief, p. 21.
Updates, corrections, and clarifications to a “and complete” plaare changes.
Moreover, adding millions in costs, changing thepgcand cost of the City’s intentions
with respect to fire safety, altering regulatorgioances, amending the tax structure of
development, changing costs of annexation to thideats, and adding corrections upon
corrections are changes by any rational definitosummary of the changes made by
the City also shows the Plan and proposal wereoprafly altered.

The original Plan covered numerous key topicsaatit respect to fire services it
was grossly inadequate. It stated either the Cayld/pay the Fire District (R. 51), the
Fire District might pay the City (R. 51), or faigrall else, the "city intends to provide fire
and emergency services in cooperation with otheteproviders.” R. 51. In its Brief,
the City ignores the latter two options (R. 52}, tyeese alternatives point out that the
Plan is meaningless because K.S.A. 12-521(a)(2)inexjthat the costs be fully and
completely described in the Plan; K.S.A. 12-528r)équires a description of the

proposed costs of the Plan; K.S.A. 12-521(c)(9umeg a description of the tax impact



of the annexation; and K.S.A. 12-521(c)(11) requaelescription of the impact of the
annexation on the Fire District. None of these wions were met by the Plan, even if
the whole annexation had been granted. See R. 48-52

The City also estimated various costs in its PRariZ2-77. The net costs in 2009
were estimated to be $218,035. R. 74. This wasdas the City paying the Fire
District $180,000 that year. The City estimateddbst to a resident of the area to be
annexed would drop for someone owning a resideppesed at $300,000. R. 79-80.
The City said it would undertake to change ordimsnaertaining to open space areas,
animal regulations, outdoor storage and inoperadiécles, discharge of firearms, and
noise regulations as it had in 2002. R. 36. Thg §&dted that it had an excise tax in the
amount of $.215 per square foot imposed when laaglplatted. R. 79. The City said that
land that was annexed would retain its zoning | itntias re-zoned. R. 63. The Plan
described the costs of annexation to Aubry Town§b@350) and the Fire District
($564,985). R. 80-86.

The County argues that the new information subuhigtiethe public hearing,
Round I, did not “actually change the City’s seevextension plan at all but actually only
added supplemental information explaining” actitaieen by the City, actions described
in the Plan, and “clarifications to the Plan.” Thesot correct.

The Plan was massively altered at the public hgafihe Plan was 65 pages of
text with 22 pages of sketches or graphics. The slibmitted 30 pages of overt
corrections to the Plan (R. 725-754), 25 pagesrdaga grandfathering and ordinance
changes (R. 602-626) altering the Plan (R. 36),5apdges regarding a contract with

Olathe (R. 756-760) adding to the Plan (R. 29)e ifttentions of the City regarding fire



safety were changed to include the October 24, 200%act. R. 704-723, 738-743. The
stated purpose of this was to change pages 27é86k64 of the Plan. R. 726. This was
necessary for a variety of reasons, including #uoe that the new fire contract radically
altered the costs of the annexation, creatinggefadeficit for the City, now up to
$531,825 for 2009 alone. R. 730. The City also gedrthe cost to the Fire District
($565,459) and the cost to Aubry Township ($6,0R3)736-740. The City changed its
Plan to say that residents with $300,000 homesdveet a reduction of $35 in their total
tax bill. R. 735, 736.

Although a full and complete plan would not requesges of clarification, this
one did. In Round Il, the answers to the Novemi3e2007 questions, the City further
discussed ordinances it would change. R. 811-8t&.dity now indicated it would
grandfather uses in for 15 years “if the BOCC waquiefer.” R. 809. It specifically
described changes to the ordinances regardingrkgepimals (R. 817), hunting (R.
819), and changes to the excise tax (R. 821-828)dressed issues pertaining to Spring
Hill (R. 831 840) as required in the initial Plap K.S.A. 12-521(c)(11), and added
information regarding franchise fees (R. 842-84#)d owned by developers (R. 848-
850), the 2002 fire contract (R. 852-987), the @ffn residents east of 69 Highway (R.
989), the fire insurance rating (R. 991), the ¢tneaintenance and repair policy (R. 993-
986), the policy regarding the construction ofstsgR. 998), emergency response times
for police and fire (R. 1000-1001), and fire andiggomutual aid agreements (R. 1003).
All of these pertain to subjects that were legafiguired to be addressed in the initial

Plan, and in fact had been.



The County argues that the City’s February 12 sttafrof over 600 pages,
Round IX, was not significant and did not change @ity’s Plan or proposal. The
County’s characterization is, again, at odds wedlity. It contains 54 pages of
information regarding the Plan’s fire safety comg@ainalone. R. 2083-2136. The Plan
provisions at R. 48-52 and R. 84-86 (costs), as agelhe Round | data (R.704-723, 738-
743) were totally superseded by this new infornmat&lso, if the Plan were not changed,
calling a submittal SEP Errata Sheet No. 2 woul#en# sense. R.1887-1895. The
original Plan and its progeny changed again wieh@ity asserting new information
regarding the cost to residents in the area. NenCity stated that a homeowner whose
property was worth $241,700 would have an incred§24.65 in taxes. R. 2038.

The February 15 Round X submittal, of course, lyttelnanged the fire safety
proposal. lincreased the financial consideration by over $ioni R. 2210-2213. It
increased the duration of the agreement from Ibtgears. R. 2209. It changed the
geographic scope of the agreement. R. 2210-22t8nthained provisions for
determining who would serve a given area over tayestablishing a notice provision
whenever the City would take over service fromFire District. R. 2210-2213. It
explicitly contemplated some variety of partial aration, although ineffectively so. R.
2210-2213. It created a personnel policy givingnigipreference to Fire District
employees. R. 2220. It provided for a master ptarfife services. R. 2220. It contained a
provision for future annexations. R. 2221-2224rtivided that the October 24, 2007
agreement would "become null and void only upoalfexecution of this present

Agreement.” R. 2227. The mere fact that these wenotly negotiated over multiple

10



drafts demonstrates that these were not insigmnifigms or "enhancement&' 2156-
2204; 2206-2209.

This submittal contained changes to the all-tarvahicle ordinance, permitting
all-terrain vehicles only on properties larger tl2énacres. R. 2297; 2204-2205. Finally,
it also changed the Plan by virtue of SubstituteSiaP Errata Sheet No. 2, which once
again changed the assertions about the cost tterdgsiowning a $300,000 house, now
stating there would be no increase in taxes. R42R32232-2237. A resolution
extending grandfathering of certain uses to 15s/@as included. R. 2296.

There is no statutory authority for this and se @mnexation is voichawneg
236 Kan. at 12-13, 687 P.2d at 13. Defendantsibet with regard to any authority
permitting these changes. These changes are istemtswith crucial provisions
designed to protect landowners when rigggari materia. K.S.A. 12-521(a) says the
plan must be filed with the petition; K.S.A. 12-%a}(2) says that the plan must provide a
“full and complete” understanding of the City’sentions; K.S.A. 12-521(b) says the
hearing must be at least 60 days, but no moreZatays after filing; K.S.A. 12-521(c)
says “[o]n the day set for hearing” the city “shalésent the city’s proposal for
annexation, including the plan of the city.” Nothiaven remotely suggests that a city
may amend or make any changes to its plan, paatigwafter the day of the public
hearing or that mandatory provisions can contiyugilange for three and half months,
up to a few hours before the record closes. Suela@ding emasculates the statute.
Topeka v. Shawnee Coun®p2 Kan. at 432, Syl. 1 3, 845 P.2d at 666.

The City argues that it may violate the law becaisantiffs did not complain or

correct this mistake. This is neither factuallyetmor legally correct. The “No” to

11



Annexation Coalition, of which Plaintiffs are memfedid raise this issue before the
BOCC, asserting that the failure to follow the Plas filed is fatal.” R. 2329-2330;
2341-2343. Also, there is no authority in annexataw requiring an objection during
the proceeding. Since a failure to follow the dtgus jurisdictional, it can be raised at
any time.Shipe v. Public Wholesale Water Supply District2®.  Kan. ___, 210
P.3d 105, Case No. 100,556 (2009).

The City again returns taul to excuse its failure to follow the statutes. As
noted aboveRaul provides no authority for the notion that annedastatutes are mere
suggestions. If the annexation does not comply thighstatutes, the “annexation is a
nullity.” Dillon, 284Kan. at 681, 163 P.3d at 311, citiBgawneg236 Kan. at 12-13,
687 P.2d at 13.

Although it is unnecessary to the dispositionhaf tase, these changes were
grossly prejudicial to Plaintiffs. It is their ligeand property that are at stake in the fire
safety issue. They will remain liable on the bofatghe Fire District. R. 48. They will
bear costs to the City to pay back to the Firerigistwhether or not the Fire District
provides them services.

Defendants argue that because the citizenry iased to comment up to the
last minute, the City should be able to changprtgosal. That argument is specious.
First, the City kept changing the subject matteunpl the last minute, thereby
frustrating public debate. Second, Plaintiffs, lédkecitizens, have a right under both the
Kansas and United States Constitutions “to petitiengovernment, or any department

thereof, for the redress of grievances.” Kansass@omion, Bill of Rights, 8§ 3; See

12



United States Constitution, Amendment |. Thesetsigine necessary to give citizens a
counterbalance to the enormous power and resoaftke government.

4. THE CITY'S PROPOSAL AND PLAN DID NOT CONTAIN SUF FICIENT
EVIDENCE TO JUSTIFY THE PARTIAL ANNEXATION.

The test for sufficiency of the evidence is thet Court must determine as a

matter of law if there is "’evidence which suppdtts finding’™ of the BoardTopeka v.
Shawnee Count52 Kan. at 440, 845 P.2d at 670, quotiegexa 232 Kan. at 584, 657
P.2d at 47. Here, there is no evidence sufficieqstify the partial annexation for the
simple reason that all of the evidence was preglicapon annexing 15 square miles.

The Court need go no further than to ask the Diefets, "What was this going to
cost?" It is not in the record because the Cityenealculated the revenues to be gained
from a much smaller area of land, and never caledlthe costs of providing services to
that much smaller area of land.

For example, the County argues vociferously thiaad reams of information
about costs, noting at p. 48 of its Brief that éherere numerous pieces of cost data in the
Plan, citing R. 40, 41, 47, 51, 64, and 72-86. Toenty’s findings relied on the original
Plan data to comply with K.S.A. 12-521(c)(8) anjl ®. 2433-2435. However, those
provisions were rendered irrelevant by virtue & @ity’s changes offered at the Public
Hearing. Also, that data (and all of the City’sa)atelied upon 15 square miles of
revenue-generating area, and 15-square miles\itesrbeing provided.

To put this in more technical legal terms we nax@mine the statute. With
respect to the smaller area annexed, the Cityalighrovide: the "estimated cost impact”

of providing services (K.S.A. 12-521(a)(2)); "theposed cost, extent, and the necessity

of governmental services to be provided by the migposing annexation and the plan
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and schedule to extend such services" (K.S.A. I{&HB)); the "tax impact upon
property in the city and the area" (K.S.A. 12-53(9)); and the "effect of the proposed
annexation on the city and other adjacent areakidmg... fire districts" (K.S.A. 12-
521(c)(11)). The City did not meet its burden adqirby a preponderance of the
evidence for these required elements in order tioess the issue of manifest injury
pertaining to the partial annexation. K.S.A. 12-&31

The Defendants go on at great length about time teanifest injury and correctly
state that it can be summarized as resulting whbstantial burdens are imposed without
accompanying substantial benefits. There is noeewid of the cost of services for the
lesser area; there is no evidence of the revewnuas ¢enerated by a lesser area; there is
no way anyone could conclude what the benefit \getise burden would be. The partial
annexation was and is a complete fiscal guessCliy&s only response is that its total
budget is over $266 millior.hat does nothing to say what this will cost.

The most startlingly wrong argument is that thenFieed have no pertinence to
the annexation actually granted. The Plan, accgrttirthis formulation, need not bear
any logical relationship to the land actually beammexed. The City's basic argument is
that it is laughable or absurd to expect the Qitgdvelop a plan that actually pertains to
the area to be annexed. Indeed, if the City is ssiygg that the Plan does not support the
Board's decision, the Court must void the annerasioce it is by definition not
supported by a preponderance of the evidence.

The City now asserts it did not intend to annexwinole area, but the Record
does not support that. As the attorney for the Bisgrict acknowledged to City Attorney

Watson, “At this time, it is quite doubtful thatetleity will approve any partial

14



annexation.” R. 3011. The City had said it wouldyayrandfather uses if the BOCC
“approves the petition for annexation...filed Aug@8t 2007.” R. 602.

The City argues that if it had to have a Planefegry possible permutation, it
would be an impossible burden upon the City. Téisat true. The City must either
provide all the information for whatever areasill e satisfied to annex, or it will be
denied, and have to go back to the drawing board.

There are many circumstances under which a Baaulll grant a partial
annexation. For example, if the land area exclwiet so minimal that it would not
change the revenues or costs of the proposed aimmexsuch a proposal might withstand
judicial scrutiny. Alternatively, the excluded landuld be of a nature that creates no
costs and generates no revenues, such as a cemstesg by a tax-exempt entity.
Finally, a city could propose an annexation in angdh data for each area to give the
County a rational menu from which to choose.

5. PLAINTIFFS HAVE DUE PROCESS RIGHTS.

Plaintiffs’ due process rights include "notice ardopportunity to be heard at a
meaningful time in a meaningful mannel&tition of City of Overland Parik41 Kan.
365, 370, 736 P.2d 923, 928 (1987).

The City confuses matters by stating "that a prigp@wner does not have due
process rights with respect to the annexationrad.laCity's Brief, p. 6. While it is true
that the statutethemselvetave been upheld as constitutiori8ilate, ex rel. Jordan v.
City of Overland Pék, 215 Kan. 700, 704, 527 P.2d 1340 (1974)), Rfésritere assert

that this annexation violated their due procedstsignot the statutes themselves.
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The City has suggested that somehow its due paoagss are implicated in this
case. Thatis not so. The general rule and semé@isa about local governments and due
process is:

Municipal corporations are political subdivisionstbe state, created for

exercising any governmental powers of the statenag be entrusted to

them and they may not assert the protection ofdine process clause

against action of the state government.

Yonkers Com’n on Human Rights v. City of Yonlaé54,F. Supp. 544 (S.D. N.Y. 1987).
6. THE QUASI-JUDICIAL ROLE OF THE BOCC PRECLUDED IT FROM
PRIVATELY DISCLOSING ITS WISHES OR NEGOTIATING BEHI ND

CLOSED DOORS THROUGH PROXIES.

The BOCC is not a mediator. Neither Defendantescany authority for an
adjudicatory body to mediate or negotiate an anm@xaet alone to do so in such a way
as to frustrate public knowledge and scrutiny. K.9.2-521(d) allows a board to grant
an annexation but not craft proposals or plans.

Neither can the Board intervene in the City’s msgd through its agents. The
Defendants' actions would be like a judge sendiadglv clerk to work on a case with
some, but not all, of the parties present. Thakipartecommunication by indirection.

The Record unequivocally shows that the Countyl itsdawyers to transmit its
desires to the City, but not the public. The argntmeaised by the County are wholly
inconsistent in this respect. The County deniesttielegal staff was “some friendly
conduit of insider information” (County’s Brief, 89), or that the attorneys acted as
“conduits or messengers.” County’s Brief, p. 41wdwer the County does characterize
this as “the County, through its attorneys...relatfeiBoard’s concerns.” County’s

Brief, p. 43. The County also acknowledges thattwiappened was an effort to “’'work

out a new agreement...in order to address concepressed through County
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Legal...that the Board of County Commissioners ha@dunty’s Brief, p. 41-42 quoting
Fire District Chairman Rod Richardson, Exhibit 1g711. Finally, the County says that
these were “actions taken by the County sought¢golve questions raised in the record
to better protect the property owners.” County’s&Bmp. 44. There can be no doubt that
the City had private access to the thoughts oB@BEC, that those concerns directly
affected the Plaintiffs, and that the County leggaff transmitted those concerns to the
City but not the public generally.

7. THE LAST-MINUTE CHANGES TO THE FIRE SAFETY ISSUE DEPRIVED
PLAINTIFFS OF DUE PROCESS.

The Defendants argue that changing the fire saf@typonent of the Plan (R. 48-
52) without any notice or opportunity to be heandtlee subject does not deny Plaintiffs
their due process rights. The behind-the-sceneséfety saga is a patent violation of the
due process right to participate fully and knowynigl the proceeding and to have notice
and an opportunity to be heard. The people musestgually in the flow of information
from the County, and the City should not have go#e early “heads up” on what the
County was thinking. However, several points neeble clarified.

The City argues that the public had a chancedpamed to the fire negotiations
but does not explain how. The first “notice” thebpa had was the February 12, 2009
filing, although the County leaked its “concernstich earlier to the City, at least some
time before February 4, 2008. R. 2994. The crusgle of Option 6 was submitted hours
before the record closed. Keeping in mind thatGbenty has taken the position that all
responses were to be in writing, the suggestionathgone had notice or an opportunity

to be heard on Option 6 is a preposterous stater8entCity's Brief, p. 55.
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The argument that Option 6 was not a change isrdbbtlost certainly the Fire
District considered it a new agreement. Exhibit,J2711. Moreover, the cost, scope,
duration, and other elements were changed. Anaseren cost by millions of dollars is
more than an “enhancement.”

Furthermore, Plaintiffs are directly affected bistiCrucial public safety and
fiscal issues were dramatically changed withoutlipdomment. As noted above, they
remain liable on the bonds to the Fire District wét pay the City taxes in order that the
City may pay the Fire District regardless of whetih@rovides fire services. Plaintiffs
and everyone else ought to be very concerned dbiswtince it directly affects their
pocketbooks and their lives.

8. THE FAILURE TO CONTINUE THE PUBLIC HEARING VOIDS THE
ANNEXATION.

The Defendants argue that the Board did not lessdiction at its initial public
hearing. The Defendants are wrong for several reaso

Both Defendants ignore K.S.A. 12-521(b). Thisedahat the Board "for good
cause shown may continue the hearing beyond theegpacified in the notice without
further publication.” There was no continuance, was there any new publication. R.
2494. Notice is a statutory requirement, is jugfidnal, and is a component of due
process. This failure voids the annexation.

In addition, the annexation was effectively adimdsine dieat the public
hearing. The County advises us that the teime diemeans to be adjourned without
"assigning a day for a further meeting or hearimgivhen a Board "adjourns without
appointing a day on which to appear or assemblmddaounty's Brief, p. 16. At the

October 30, 2007 public hearing, the County didssita further hearing or appointed
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day upon which it was going to appear or assensbl&, did, in fact, adjoursine die

This is demonstrated by the fact that the Countpgaized it needed a resolution to
extend the proceedings, because it had not un@ertad provide notice and publication
to the public since there was not an actual praogeat which the continuance could be
announced.” County's Brief, p.17; see R. 1855.

The County says the meeting was adjourned to aeidgin, which was
November 30, 2007. County’s Brief, p. 16. However meeting was set on November
30 at all. That was just the deadline for subnsttalthe record. R. 256.

Indeed, if Defendants are right, the BOCC nev@uwadedsine die. No meeting
ever took place to adjourn the hearing. Furthéjguaning and recessing a meeting are
not the same thing. Sexg, K.S.A. 75-4319(a).

The City again blames the Plaintiffs for this erfbhe assertion is that Plaintiffs
should have corrected this mistake earlier. Thereiauthority for this assertion in
annexation law, and, in any event, this jurisdigéilbfailing can be raised at any time.
Also, as noted herein, tiaul case is inapplicable hereaul v. City of Manhattar212
Kan. 381, 511 P.2d 244 (1973).

Finally, waiver, estoppel, and the Clean Handstiwe do not apply here.
Waiver does not apply because a waiver is ""amtideal renunciation of a claim or
right and exists only when there has been somdwbsaction or inaction inconsistent
with the claim or right."Rice v. Hillenberg13 Kan. App. 2d 155, 161, 766 P.2d 182
(1988), quotingProcter Trust Co. v. Neiharit30 Kan. 698, 705, 288 P. 574 (1930). A

waiver must be "knowing and voluntary" and theraasevidence in the record to suggest
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that Plaintiffs or anyone else voluntarily renouhdlee right to statutory compliance.
State v. Freemar82 Kan. App. 2d 1027, 93 P.3d 1223 (2004).

Furthermore, a failure to follow statutory langeag a jurisdictional flaw
(Shawneg236 Kan. at 13, 687 P.2d at 613), and partiesataconfer jurisdiction by
consent, waiver or estoppel, nor can "parties egrurisdiction on the court by failing
to object to its lack of jurisdiction.State v. Valladare288 Kan. 671, 675, 206 P.3d 879
(2009) quotingstate v. Elliott281 Kan. 583, 588, 133 P.3d 1253 (2006). Sinyjarl
laches cannot breathe life into a void judgm@&etrkeley v. Toland7 Kan. App. 2d 625,
629-630, 646 P2d. 1124 (1982).

The Clean Hands Doctrine has no applicabilitynis tase. The Clean Hands
Doctrine refers to a denial of relief when a pdréyg engaged in “willful conduct, which
is fraudulent, illegal or unconscionabl&teen v. Higgins217 Kan. 217, 221, 535 P.2d
446 (1975). Failing to correct the City or the @Gtys mistake is hardly willful or
fraudulent conduct. There is no factual basis for assertion of the Clean Hands
Doctrine.

Plaintiffs, however, acknowledge a mistake at pegyef their Brief. The
Chairman declared the meeting, not the public hgaadjourned on February 21, 2008.
R. 2495.

9. THE FAILURE TO GIVE THE MACKEYS PROPER NOTICE VO IDS THE
ANNEXATION.

The City failed to give timely notice to Frankdaxirginia Mackey. It sent notice
19 days later. City’s Brief, p. 15-16. The lawu@gs that notice be sent "not more than

10 days following the presentation of the petitighS.A. 12-521(b). Since notice is an
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essential element of any annexation, as well amatitutionally-protected element, this
annexation is void.

No case has ever suggested that notice is nasamial element of an
annexation. To the contrary, Board of County Commissioners v. Lene20 Kan.

632, 639, 640 P.2d 1212 (1983) the Court stated'finjotice of the hearing must be
mailed to each owner of land proposed to be anrigrexh annexation pursuant to
K.S.A. 12-520. Similarly, a flawed publication n#iis fatal to an annexation, regardless
of whether anyone actually read and was mislechéynbticelLenexa v. Olathe233

Kan. at 164, 660 P.2d at 1368.

The City's reliance updRaul v. City of Manhattagr212 Kan. at 381, 511 P.2d at
244 is misplaced?aulwas a zoning case, and while there are elememtzohing law
that are analogous to annexation law, it does piolyehere.

Further,Paul’s holding does not apply to requirements "relatingatice and
hearing which we have held to be mandatoPall, 212 Kan. at 383. The "notice
requirements of public hearings before a planniogr® are mandatory and jurisdictional
in nature" Martin Marietta v. Board of Leavenworth Coun8/Kan. App. 2d 774, 783,
625 P.2d 516 (1981).

Paul'sholding is quite limited. It did not deal with tiséatutes authorizing zoning,
but rather dealt with internal procedures of thiy Gf Manhattan. IPaul, the city was
to attach a plat or certified list of property owsmaho are entitled to notice to an internal
filing. Although everybody did get notice, this gte&as not followed. The Court held
that since notice was properly given as requiredthiute, and there was no showing of

injury from the technical omission, the court woulat set aside the rezoning.
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Also, the city planning board did not send itsorenendations to the city
commission in the form precisely required by ordicea However, the city commission
"did have and was conversant with all of said debeations.” Thus, the Court held that
there had been substantial compliance with theimeapents of apprising the city
commission of the planning commission's recommeodgtPaul, 212 Kan. at 385. The
rule, then, is that a provision is mandatory wheasa essential to "’the preservation of the
rights of the parties affected and to the validityhe proceeding,™ but is merely
directory "where the provision fixes a mode ofgaeding in a time within which an
official act is to be done, it is intended to secarder, system and dispatch of the public
business."Paul, 212 Kan. at 385, quotin@ity of Hutchinson v. Ryai54 Kan. 751, 121
P.2d 179. The Court specifically noted that thecpdural requirements did not intend
anything "more than to provide an orderly procedamé secure for themselves the
information necessary to make an informed deci$iBaul, 212 Kan. at 385.

Notice is an essential element to the statutodyamstitutional integrity of the
proceeding. This is not a situation where the @dtually provided timely notice, but did
not document it correctly. In this case, the Citg@y did not give notice until 19 days
later. That has repeatedly been held to be fat@hmexation and other cases. While the
mistake is no doubt innocent, and due to an ernamétle report, the City's effort to
resurrect the annexation is not permissible undestatutes.

Plaintiffs need prove no direct prejudice to pik\Even in the absence of any
"claim made that appellant was deprived of anytriglbe heard or that he was unaware
when the proceeding was to take place," a flawnotee is fatalCarson v. McDowell,

203 Kan. 40, 43-44, 452 P.2d 828 (1969). Suchrkedl are jurisdictional, and void the
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entire proceedingshawneg236 Kan. at 12-13, 687 P.2d at 613 (1984). Reyya
showing of prejudice would lead to an absurd re$fulte accept this notion, the City
could give timely notice only to one of the hundsed landowners in the area, thereby
effectively defeating any public outcry and commwpiarticipation, yet the City would
assert that that would be valid. That is nonseRkentiffs and the public in general have
a right to be sure their neighbors are aware of ttgnmon concerns.

The notion that Plaintiffs must prove the notieeded to have been directed to
them to be “aggrieved” for purposes of standingriag this action is incorrect. There is
no such requirement in the law. Indeed, Defendamtsot and cannot reconcile this with
the explicit holdings of our Supreme Court statingt a purpose of the 1973
amendments was to enhance individual rights, rmtige a “mulligan” for a mistake by
the City.Cedar Creek249 Kan. at 154, 815 P.2d at 496. Since thenfaib
jurisdictional, even an appellate court could ratise

The reliance upoRairfax Drainage District v. City of Kansas Cjt¥90 Kan.

308, 374 P.2d 35 (1962) is misplaced. Preliminatilis case predates the substantial
series of legislative changes that take place Ingggnn 1967, including broadening the
rights of individual landowners, and is of limitadthority.

In Fairfax, the Court held the Fairfax Drainage District dmt have standing to
contest an annexation by the City of Kansas Cignsas for a number of reasons.
Fairfax, 160 Kan. at 312-313. First, the Drainage Diswmwned no property in the
annexed area, with the apparent exception of s@sengents the Drainage District held.
Fairfax, 190 Kan. at 308-309; 310, 312. Second, the Gelied on the old rule that a

litigant cannot collaterally attack an annexatiand that only the Attorney General or
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authorized state official had such standifgirfax, 190 Kan. at 313-314. Third, since the
District was an arm of the state, it had no rigbtthe territory in its jurisdiction except as
given by statute; its rights were not abridgeayould have the same powers, duties, and
exclusive jurisdiction regardless of the annexatamd it would not be subjected to any
tax burden or deprived of any revenue by the animaxd-airfax, 190 Kan. at 315.

None of these elements is present here. K.S.A21%Ze) avoids the requirement
that the attorney general bring an action. Pldsafe private citizens, and are directly
affected by whatever entity will govern and taxrithélaintiffs own land being annexed
and will be subject to a host of City laws and tagans. Plaintiffs will pay the bonds for
the Fire District and taxes to the City (R. 27,.29pintiffs have standing to complain of
the procedural flaws in this annexation.

10. THE COUNTY SHOULD HAVE CONDUCTED A JOINT HEARIN G ON THE
ISSUE OF INCORPORATION.

The Board was obligated to jointly review the piegdetition for incorporation.
In re Petition of the City of Kansas City for Anaggn of Land 253 Kan. 402, 410, 856
P.2d 144 (1993). That case held that prior jurisolicapplies when two bodies both have
jurisdiction over the same subject matter, but€hasas City, Kansasase dealt with one
body that had jurisdiction over two subject matténsorporation and annexation. That
case rested on the recognition that prior jurisolictid not mean that the first action filed
gets to be heard first, which happened here. Rate Court held the proper
reconciliation of the matter is to hold a joint hag, which did not happen hel€ansas

City, Kansas253 Kan. 410-411.
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11. THERE IS NO BASIS FOR THE COUNTY TO IMPOSE FUTURE
CONDITIONS ON AN ANNEXATION.

The annexation statutes provide no basis for éutonditions to be placed upon
an annexation. The only decision a County is aigkdrto make is to conclude whether
or not "the annexation or any part thereof shoeldlowed.” K.S.A. 12-521(d). Neither
the City nor the County has any authority to warfdan their express and limited
jurisdictional boundaries as set forth in the dtdu

The County at p. 47 argues other jurisdictionseha@cognized the
appropriateness of placing conditions on annexatiapon landowners who want their
land annexed into a City.” This is not a consenamalexation. Plaintiffs do not want
their land annexedSee Colorado Springs v. Kitty Hawk Development C&4 Colo.
535, 392 P.2d 467, 472 (1964). The County’s othénaity also relied upon a statute
that was legislative, not quasi-judicial, in natuaad is inappositeBradshaw v. Beaver
City, 27 Utah 2d 135, 493 P.2d 643 (1972).

The City argues th&hawnealoes not apply. It states correctly tB@tawnee
holds that the Board loses jurisdiction upon thediof an appeal. That would seem to
prove Plaintiffs’ point, since an appeal was filadd the Board entered an order it could
not police or enforce. The City, however, re&tiwneaoo narrowly. The Court in
Shawnee based its opinion upon the fact that "t of appeal implies a final order
which is no longer open for rehearing or reconsitien by the administrative body."
Shawneg236 Kan. at 14, 687 P.2d at 614. Thus once aidecis appealable it cannot be
altered. This conclusion finds further basis in $fawneeourt's reasoning. It applied
the maximexpressio unius est exclusio alteritmund that our statute contained no

provision expressly authorizing rehearing or reaerstion, and concluded that to
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"depart from the clear meaning expressed by statldaoguage is to alter the statutes, to
legislate and not to interpret.” Further, in ortiebe appealable, the final order "reserves
no further question, or direction for the futurefarther action of the administrative
board."Shawne®36 Kan. at 15, 637 P.2d 615. It is inescapabletti®Board lost
jurisdiction to do anything after it made its firgdcision.

Finally, even if Defendants are correct, the BO&gLild have lost jurisdiction
immediately, because Defendants have argued thiemaaljournedine dieon February
15, 2008.

12. THE EX PARTE COMMUNICATIONS RENDERED THE PROCEE DINGS
VOID.

This proceeding is marred by numerexspartecommunications. There was no
mechanism for dealing with citizens wanting to emhtheir government, and there was
no protocol for the disclosure of aey partecommunications. Securing a fair
proceeding is the BOCC's obligation.

The City’s arguments are without merit. The Citguees that Thomas Watson had
breakfast with a commissioner, but fails to puthie record what was discussed. No one
argues about the other Plaintiffs. Further, thg €iten accuses counselef parte
communication by sending a letter to the Boardasidng it to be placed in the record
just like the City’s submittals. See Exhibit 112.

13. THE PROCEEDING WAS MARRED BY PREJUDGMENT.

This proceeding was tainted by elements of prejuelg. This issue stems from

the fact that Commissioner Segale made comments abav he felt about the

annexation issue, and the fact that CommissiorertRivho “directed Overland Park’s
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expansion for decades” (R. 247) was such a sigmtiproponent of previous
annexations that his efforts were evidence indhisexation.

While Commissioner Segale may have stated he aggsikg an open mind, he
went on to comment “that said,” he would have “molgpem with cities annexing land in
the unincorporated area as long as they have a&sgian.” Exhibit 93. This annexation
had a plan. He voted for it. As a matter of lognel fact it is inescapable that he stated
how he was going to vote and did vote. This conatuss bolstered by the fact that the
record shows his fund-raising allies confirmed hpported the annexation. Finally,
Commissioner Segale demonstrated how he wouldbyotelling a constituent "we
should stop playing politics with the Annexatiosus." He went on to state that "l do not
think that anyone can look at Stillwell (along 1996r the North and central areas of the
proposed annexation area and say that it is natldeed in a sprawling manner." He
expressed frustration that permitting sewers imeorporated Johnson County
"encourages suburban development styles matchatguiich can take place in our
cities," and talked about "horror stories in Nevaggarding subdivisions in
unincorporated areas. He then said"[i]t is not fsd0 play all sides on this issue-be
against annexation and permissive of developmemimcorporated Johnson County."
Exhibit 98. This must also be read in context vhithcomplaint that he did not find the
“$15 million subsidy” by the County to unincorpcgdtareas to be “an acceptable state of
affairs.” Exhibit 93. The only solution to thatgt of affairs was annexation.

The inescapable conclusion to be derived fromishikat the Commissioner had

made up his mind. He was frustrated with develogrreanincorporated areas, and saw
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annexation as the solution to that problem. To ssglgis mind was not made up is to
ignore his off-the-record comments.

Finally, the argument that a majority of the boardst be involved is met here.
One commissioner voted against the annexation.cOmgnissioner abstained. R. 2493-
2494. Therefore the participation of Commissiori&egale and Eilert carried the day on
this annexation.

This is utterly unlike other cases involving pagment. For example, a statement
regarding financial concerns of the County made loefore a decision comes before a
commissioner does not constitute prejudgment gleaific zoning matterTri-County
Concerned Citizens, Inc. v. Board of County Comomess of Harper County32 Kan.
App. 2d 1168, 95 P.3d 1012 (2004). Here we haveconamissioner committing to a
course of action and justifying that action. Wedanother commissioner who is in
effect a witness in the proceeding.

14. THE HOMESTEAD PROTECTIONS APPLY TO THESE PLAINT IFFS.

Several arguments Defendants have raised are @otoagarding the application
of the homestead protections. Plaintiffs havesooight to invalidate the entire
annexation statutes, but rather they have questithreevalidity of the annexation as
applied to them. Also, there is evidence in th@réshowing the land is farming land.
Dr. Matile’s affidavit specifically states that lpsoperty "includes 53.5 acres of
farmland" and that depriving him of his homestegtts would cause them to suffer

manifest injury. R. 2380.
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15. THE CITY IS ONLY ALLOWED ONE PRESENTER.

The Defendants argue that the City was not limitedne presenter. Plaintiffs
contest this because the statute says “a représeitd@.S.A. 12-521(c)) and the
Supreme Court has used the singular repeatedtingtft]ne representative of the city is
required to present the City’s proposal for anniexancluding the plan of the City.”
Lenexa 230 Kan. at 639, 640. Similarly, the Court refdrte “’a representative™ in
Shawneg236 Kan. at 13, 687 P.2d at 613, quoting K.SZA521. Other witnesses on
both sides may patrticipate, but the statute usesitigular.

16. PLAINTIFFS HAVE SUFFERED MANIFEST INJURY BY THI S
ANNEXATION.

Plaintiffs have detailed the various hallmarksranifest injury, all of which are
present in this case. This is important for a nunobeeasons.

First, this demonstrates that Plaintiffs and atleve in fact been harmed by the
actions of the City and County in this case. Thisexation has prejudiced them in their
lives and their pocketbooks. They receive no ad#i services that are superior in any
way. Most of the services they require are pravidg other entities. Although it is
anybody's guess, the cost of annexation was goiegdeed revenues even when the City
sought the entire 15 square miles. The rationatee(ity, that it provides superior
development services, is cold comfort to people Woon rural acreages and where
there is no evidence in the record to suggesttiiatservice will be of any benefit to
them.

Further, the indicia of manifest injury cited blaiRtiffs are not controverted. The
only possible exception to this the City could tékéhat it did occasionally assert that the

City’s fire fighting services were at least as g@sdhe Fire District's. However, since it
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plans to hire the Fire District to provide thosevgees, that is not a relevant argument.
There is nothing here for the Court to weigh orssder, because these facts are drawn
from undisputed statements in the record.

Finally, the burden to prove or disprove manifagiry based upon the
preponderance of evidence is upon the City. K.322521(c). It failed to provide
sufficient evidence to overcome the various crtédentified in our case law as the

indicia of manifest injury. The City failed to me&t burden.
CONCLUSION

Plaintiffs respectfully request that the Courerthie annexation to be invalid and
void. The annexation should be nullified and overédl.
Respectfully submitted,
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